
1  The correct spelling of defendant’s name is “Zelenak.”

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DONALD HARRIS : CIVIL ACTION
:

vs. :
:

HARMON, SGT; ZELENEK, C/O; 1 :
AND MAINZER, C/O : NO. 94-1614

:

MEMORANDUM

DUBOIS,J.   OCTOBER 17, 1997

 I.   BACKGROUND

Plaintiff, Donald Harris, filed two complaints, pro se, under42 U.S.C.§ 1983  alleging

violations of his Eighth Amendmentrights and seeking compensatory and punitive damages from

defendants,SuperintendentDonaldVaughn,SergeantEarlHarmon,CorrectionsOfficer Lawrence

Zelenak,CorrectionsOfficerJosephMainzer,HearingExaminerJ.KevinKane,LieutenantCharles

A. Judge,andCorrectionsOfficer RonaldRago.  All of the defendants were employed at State

CorrectionalInstitution(“SCI”)-Graterfordat thetimesof theincidentsin question.  The two suits

were consolidated by Order dated November 16, 1994. 

By OrderdatedJune17, 1997, defendants were granted summary judgment on three of

plaintiff’s claims.  By Order dated September 4, 1997, the Court granted defendant Vaughn's motion

for summaryjudgment.   In a separate Order of the same date, the Court granted plaintiff's motion

to withdrawhisclaimrelatedto confinementin administrativecustody.  As a result of those orders,

all of theclaimsagainstdefendantsVaughn,Kane,Judge,andRagoweredismissedor withdrawn,
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and they are no longer defendants in the consolidated cases.

Oneclaim remainsin theconsolidatedcases-- plaintiff’s claim thatwhile incarcerated at

SCI-Graterford, the remaining defendants, Harmon, Zelenak, and Mainzer, failed to protect him from

anassaultby his cell mate,EdwardKirkland.  That claim arises from an assault and other events

which occurred on the afternoon of December 20, 1993.

This Court held a non-jury trial on September 11, 1997.  Based on the findings of fact and

conclusionsof law thatfollow, theCourtfindsin favorof plaintiff againstdefendantMainzerin the

amountof $3,500.00.  The Court finds in favor of defendants, Harmon and Zelenak, and against

plaintiff.

  II.  FINDINGS OF FACT

1. In December 1993, plaintiff was a prisoner at SCI-Graterford. 

2. At thetime in question, the afternoon of December 20, 1997, defendants Harmon,

Zelenak,and Mainzer were working as correctionspersonnelon B Wing of M Block of the

RestrictedHousingUnit (“RHU”) atSCI-Graterford.  Defendant Harmon held the rank of Sergeant

and defendants Mainzer and Zelenak both held the rank of Corrections Officer I. 

3. OnDecember20,1993,plaintiff sharedCell 220,ontheuppertier of B Wing of M

Block of theRHU at SCI-Graterford,with Kirkland.  Both inmates were confined in the RHU in

disciplinary custody.

4. Cell 220hadabunkbedwith upperandlowerbunks.  When plaintiff arrived in Cell

220 in early December1993,Kirkland was alreadythereand he had selected the lower bunk.

Plaintiff occupied the upper bunk.  
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5. Duringtheafternoonof December20,1993,Kirkland becameangryatplaintiff for

hanginghis dampsocksover the edgeof the upperbunk bed, close to Kirkland's face.  Trial

Transcript [hereinafter “T.T.”], September 11, 1997,  at 13-14. 

6. After anexchangeof wordswith plaintiff over thehanging of the socks, Kirkland

threw  the socks onto the upper bunk, went to the cell door, and began calling for a guard, demanding

thatheandplaintiff beseparated,andloudly threateningplaintiff.  T.T., September 11, 1997, at 20-

21, 87, 111, 166-67.

7. Foratleasttenminutes,  Kirkland  shouted  for a guard or the sergeant and threatened

to physicallyharmor kill plaintiff  if they were not separated.  T.T., September 11, 1997, at 15, 20,

93.  During this time, Kirkland became increasingly agitated and aggressive.  T.T., September 11,

1997, at 17, 20, 93.

8. Ontheafternoonof December20,1993,defendantMainzerwasescortingprisoners

to and from the showeron the upper tier of B Wing of M Block of the RHU, thereby passing

repeatedly in front of plaintiff’s cell.  T.T., September 11, 1997, at 15, 47, 234.

9. On the afternoon of December 20, 1993, defendant Harmon was working in the

sergeant’soffice, anenclosedoffice, on the upper tier of B Wing of M Block of the RHU.  T.T.,

September 11, 1997, at 183-84.

10. Ontheafternoonof December20,1993,defendant Zelenak was working on the lower

tier of B Wing of M Block of the RHU.  T.T., September 11, 1997, at 109, 185, 237.

11. During the time Kirkland was shouting, defendant Mainzer went to Cell 220 and

askedKirkland what was wrong.  T.T., September 11, 1997, at 20, 44, 47-48.  Kirkland told

defendantMainzerthathewouldhurt theplaintiff if theywerenot separated.  T.T., September 11,



2Defendant Mainzer first stated that he had not entered defendant Harmon's office on the
afternoon of December 20, 1993.  He then revised his answer to state "Maybe to tell him that an
inmate wouldn't -- wanted a cell change."  Defendant Mainzer could not recall any other details
of his interaction with defendant Harmon on the afternoon in question before the fight.  T.T.,
September 11, 1997, 223-224.
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1997, at 20-21, 44, 50-51.  

12. Plaintiff testifiedat trial thatdefendantMainzerrespondedthathewould“look into

it or somethingto that effect.”  T.T., September 11, 1997, at 49.  Kirkland testifiedthatdefendant

Mainzersaidhewouldgetthesergeantto look into theproblem.  T.T., September 11, 1997, at 170,

172.  

13. Defendant Mainzer could recall only that an inmate in one cell - he could not

rememberwhichone- askedfor acell changethatafternoon.   Defendant Mainzer could not recall

whetherit wasoneof theinmatesin Cell 220whorequestedthecell change.   T.T., September 11,

1997,at 232-234.    After talking to the inmate who requested a cell change, defendant Mainzer

promptly notified defendantHarmon,who was in the enclosedsergeant's office, that an inmate

wantedacell change.  He did not tell defendant Harmon that Kirkland was threatening to harm the

plaintiff.  T.T., September 11, 1997, at 187, 223-224.2

14. DefendantHarmontestifiedthatanofficer,whosenamehecouldnotrecall,  told him

that the “inmatesin [Cell] 220 werenot getting along.”  T.T., September 11, 1997, at 187.   In

response,defendantHarmonsaidhewouldinvestigatetheincidentlater,duringhisnormalrounds.

T.T., September 11, 1997, at 188, 213.  

15. DefendantHarmondid notobserveKirkland’s behavioror hearhim shoutingonthe

afternoonof December20,1993becausedefendantHarmonwasworkingin theenclosedsergeant’s

office, and it was noisy in M Block of the RHU.  T.T., September 11, 1997, at 187-88.
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16. DefendantZelenakwasworking on thelower tier of the RHU on the afternoon of

December20, 1993.  He did not observe Kirkland’s behavior or hear him shouting,  nor did he

interact with plaintiff or Kirkland prior to the fight.  

17. As defendantMainzerwasleavingdefendantHarmon’soffice, Kirkland attacked

plaintiff, andtheybecameinvolvedin aphysicalfight.  T.T., September 11, 1997, at 69, 188, 225.

18. DefendantMainzerquickly realizedthat a fight hadbroken out and immediately

returnedto defendantHarmon’soffice and informed him of what was happening.  Defendant

HarmonalerteddefendantZelenak.  The three defendants then ran to Cell 220.  T.T., September 11,

1997, at 188, 225, 245.  

19. At trial, defendantMainzertestifiedthathecouldnotrememberwhethereitherof the

inmateswhowerefightingwasthesamepersonwhohadrequestedacell change.  He did remember

that only oneinmatehadrequesteda cell change on the afternoon of December 20, 1993.  T.T.,

September 11, 1997, at 232-234.  

20. Defendants Harmon, Zelenak and Mainzer ordered the two (2) inmates to stop

fighting.  When that did not work, they intervened and ended the fight between plaintiff and Kirkland

a few minutes after it began.  T.T., September 11, 1997, at 189, 225, 245-47.

21. Plaintiff andKirkland werethenplacedin separatecells.  T.T., September 11, 1997,

at 166, 189.

22. Both plaintiff andKirkland weredisciplinedfor fighting and not obeying an order

from corrections officers.  T.T., September 11, 1997, at 22, 227-28.

23. X-raysshowedthatplaintiff suffered a fractured right zygoma (cheek bone) in the

fight.  T.T., September 11, 1997, at 24; Plaintiff’s Exhibit 3.
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24. Inmatecellchangeswerenotcustomarilymadeduringthe2:00PMto10:00PMshift

whichdefendantswereworking.  Cell changes were customarily made during the 6:00 AM to 2:00

PM shift.  T.T., September 11, 1997, at 186.  

25. A cell changecouldbemadeon thedefendants’shift, only by the sergeant, if he or

acorrectionsofficer determinedthataninmatewasin immediatephysicaldanger.  T.T., September

11, 1997, at 173, 193-194, 224, 226.

26. At trial, Kirkland testifiedasawitnessfor thedefense.  During his testimony, he was

hostileandbelligerent.  He spoke loudly and was particularly agitated when testifying about the fight

with plaintiff onDecember20,1993andtheeventswhichprecededit.  T.T., September 11, at 177.

27. Plaintiff andtheinmatewitnessesappearingonhisbehalftestifiedthatKirklandhad

shoutedandwasbothhostileandbelligerentduringtheperiodbeforethefight whenhethreatened

to harmor kill plaintiff if theywerenot separated.  T.T., September 11, at 17, 20, 87-88, 93, 112.

Kirkland’s conduct in open court was substantially similar to Kirkland’s conduct as described by

plaintiff and the inmate witnesses.

28. DefendantHarmontestified that if he hadobserved,or it hadbeenreportedto him,

thatKirklandwasbehavingashedidwhiletestifying,defendantHarmonwouldhaveconcludedthat

there was an “immediate threat of harm” to plaintiff.  T.T., September 11, at 207-210.

29. Plaintiff and Kirkland had no history of a compatibility problem.   Defendants’

Exhibit 14 and  T.T., September 11, at 199.

30. Plaintiff was releasedfrom custodyon September10, 1997,after completinghis

prison term.
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III.  CONCLUSIONS OF LAW -- LIABILITY

1. This Court has jurisdiction under 28 U.S.C. § 1331.

2. To succeedin aclaimunder42U.S.C.§ 1983,aplaintiff is requiredto establishthat

the illegal actionwastakenby a personactingundercolor of state law and that it deprived the

plaintiff of a constitutional right.  42 U.S.C. § 1983 (1994).

3. Defendantsdonotdisputethat,ascorrectionsofficers,theywereactingundercolor

of statelaw.  Plaintiff has alleged that he was deprived of his right to be free from cruel and unusual

punishment under the Eighth Amendment.

4. To establishaclaimof failureto protectfrom assaultundertheEighthAmendment,

plaintiff mustmeettwo requirements.  First, he must show that the deprivation was, objectively,

“sufficiently serious.” Farmerv. Brennan, 511U.S.825,114S. Ct. 1970, 1977 (1994) (citations

omitted).  For a failure to protect claim, this means that plaintiff must show “he [was] incarcerated

underconditionsposingasubstantialriskof seriousharm.” Id.(citationsomitted).  Second, plaintiff

must show that a defendant acted with “deliberate indifference” to his safety.  Id. at 1977. 

5. Violencesufferedatthehandsof anotherprisonercanconstituteseriousharmunder

theEighthAmendment.Farmer, 114S.Ct.at1976;Jensenv. Clarke, 94F.3d1191,1197,1198(8th

Cir. 1996).

6. TheCourtfinds thatplaintiff sufferedseriousharmin thathis right cheekbonewas

fractured during the fight withKirkland. See,e.g., Hamiltonv. Leavy, 117F.3d742,745(3d Cir.

1997)(brokenjaw from assaultby anotherinmateasbasisfor claimof failure to protect);Reecev.

Groose, 60 F.3d 487, 491 (8th Cir. 1995) (broken hand is serious harm).

7. TheCourt finds that because Kirkland was loudly and aggressively threatening to
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harm plaintiff for at least ten minutesprior to thephysicalconfrontation,plaintiff wasobjectively

incarceratedunderconditionswhichcreateda“substantialrisk of seriousharm.” Seee.g., Farmer,

114S.Ct.at1977(“Beingviolentlyassaultedin prisonissimplynot‘partof thepenaltythatcriminal

offenderspayfor theiroffensesagainstsociety.’”) (quotingRhodesv. Chapman, 452U.S.337,347

(1981)); Babcockv. White, 102F.3d267,271(7th Cir. 1996)(“[I]t is thereasonablypreventable

assault. .  . that gives rise to a compensable claim under the Eighth Amendment.”); Grimsleyv.

MacKay, 93 F.3d676,681 (10th Cir. 1996)(“Prison officials have a constitutional duty to take

reasonable measures to protect prisoners against current threats of attack . . .”).

8. To fulfill thesecondrequirement,theplaintiff mustshowthateachdefendantacted

with “deliberate indifference.”  In this instance, deliberate indifference is the equivalent of

“recklesslydisregardingtherisk,” Farmer, 114S.Ct.at 1978,which is proven through a two-part

subjectivetest.  Plaintiff must show that each defendant knew of and disregarded “an excessive risk

to inmatehealthorsafety;theofficial mustbothbeawareof thefactsfromwhichtheinferencecould

bedrawnthatasubstantialrisk of seriousharmexists,andhemustalsodrawthatinference.”Id. at

1979.  Even if defendants knew of the risk, they would not be liable if they took reasonable measures

to prevent the harm but it still occurred.  Id. at 1982-83.

9. Whilenotignoringthesubjectivenatureof thetest,“[a] factfindermayconcludethat

aprisonofficial knewof asubstantialrisk from theveryfactthattherisk wasobvious.” Id.at1981.

A plaintiff mayestablishthatadefendantknewof a substantial risk fromcircumstantialevidence.

Hamilton, 117 F.3d at 747.

10. DefendantMainzerpassedbyplaintiff’s cell repeatedlywhile escortingprisonersto

andfrom theshower.  During that time, Kirkland was shouting for a guard and threatening to harm
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or kill plaintiff.  Kirkland also became more aggressive and combative during that time.  

11. When defendantMainzer stopped to ask Kirkland what the problem was, Kirkland

told defendant Mainzer that he would hurt plaintiff if the two were not separated.

12. Despitethis,defendantMainzerdid not accuratelyreportthesituationto defendant

Harmon or take steps to protect plaintiff.  Instead, he only told defendant Harmon that an inmate

wanted to change cells.

13. The Court finds that since Kirkland told defendant Mainzer that he would hurt

plaintiff, the“substantialrisk of seriousharm” to plaintiff was“obvious” anddefendantMainzer

knew of that risk but was deliberately indifferent to it.

14. DefendantHarmoncouldnothearKirkland shoutingontheafternoonof December

20,1993,anddid notlearnof thedisputebetweenplaintiff andKirkland until afterthefight started.

TheCourtfinds,therefore,thatdefendantHarmondidnotknowthatplaintiff wasat“substantialrisk

of seriousharm”from Kirkland,anddefendantHarmondid notfail to protectplaintiff from assault.

15. DefendantZelenakcouldnothearKirkland shoutingontheafternoonof December

20,1993,anddid notlearnof thedisputebetweenplaintiff andKirkland until afterthefight started.

TheCourtfinds, therefore,thatdefendantZelenakdid notknowthatplaintiff wasat a “substantial

risk of seriousharm” from Kirkland, and defendant Zelenak did not fail to protect plaintiff from

assault.

IV.  FINDINGS OF FACT AND CONCLUSIONS OF LAW -- DAMAGES

1. After the fight on December 20, 1993,  plaintiff was taken to the SCI-Graterford

dispensaryandexamined.  X-rays taken a few days later showed that plaintiff had suffered a fracture
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of the right zygoma (cheekbone).   T.T., September 11, 1997, at 24; Plaintiff’s Exhibit 3.

2. Plaintiff wasexaminedor treatedattheSCI-GraterforddispensaryonDecember20,

21,22,24and27,1993,andonJanuary3, 4, 7, 10,26,and31,1994for theinjuriesreceivedin the

fight.  Although plaintiff was seen in the dispensary at SCI-Graterford on numerous occasions

thereafter,therecordsdonotdiscloseanycomplaints,examination,or treatmentrelatedto thefight.

3. Plaintiff sustainedafractureof his right cheekboneandabrasionsof thefacein the

fight on December 20, 1993. 

4. Plaintiff recoveredfrom the injuries sustained in the fight shortly after January 31,

1994.

5. The Court awardsplaintiff $3,500.00 in compensatory damages for his pain and

suffering in his claim against defendant Mainzer.

V.  DISCUSSION

Plaintiff presentedone claim at the trial of this case -- that while incarcerated at SCI-

Graterford,defendantsHarmon,Zelenakand Mainzer failedto protecthim from anassaultby his

cell mate, EdwardKirkland, on the afternoon of December 20, 1993.  It is plaintiff's position that,

in failing toprotecthim from theassault,defendantssubjectedhim to cruelandunusualpunishment

in violation of the Eighth Amendment.

Toestablishafailureto protectclaimundertheEighthAmendment,plaintiff mustmeettwo

requirements.  First, he must show that the deprivation was, objectively, "sufficiently serious."

Farmer, 114 S.Ct.at 1977.  For a failure to protect claim, this requires plaintiff to establish that he

wasincarceratedunderconditionsposingasubstantialrisk of seriousharm.  Second, plaintiff must
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establish that a defendant acted with "deliberate indifference" to his safety.

Thereis nodoubtthatplaintiff meetsthefirst requirementfor afailureto protectclaim.  He

establishedthat, as a result of the assault, he suffered a fractured cheekbone.  Thus, the Court

concludesthat,with respectto the assaulton the afternoonof December20, 1993, plaintiff was

incarcerated under conditions posing a substantial risk of serious harm. 

TheCourtnext turnsto theevidencewith respect to the second requirement of plaintiff’s

failure to protectclaim -- establishing deliberate indifference.  The Court finds the testimony of

Kirkland with respect to his conductbeforeandduringplaintiff’s assaultto becredible.  It was, in

essence,corroboratedby thetestimonyof plaintiff andtheinmatewitnesses.  However, because of

credibletestimonyfrom defendantsHarmonandZelenakthattheyhadnoknowledgeof thedispute

until thefight actuallybrokeout, theCourtdoesnot find crediblethetestimonyof plaintiff or the

inmatewitnessesthatHarmonandZelenakheardand/orsawKirkland threatenplaintiff beforethe

fight.

TheCourtcreditsthetestimonyof defendantHarmonthathedidnothearorobserveanything

out of the usual with respect to plaintiff or Kirkland on the afternoon of December 20, 1993 until

after the fight brokeout.  The Court also credits the testimony of defendant Zelenak that he was

working on the lower tier of B Wing of M Block (the fight occurred on the uppertier) andneither

heardnorsaw anything involving plaintiff and Kirkland until after thefight brokeout,andhewas

summoned to the upper tier by defendant Harmon.

TheCourtnextturns to the testimony of defendant Mainzer.  It is admitted that defendant

Mainzerwasescortingprisonersto andfrom theshowerontheuppertier of B wing of M Block of

the RHU on the afternoon of December 20, 1993.  In doing so, he passed repeatedly in front of
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plaintiff's cell andwasin apositionto hearandseeKirkland asheshoutedandthreatenedplaintiff.

DefendantMainzercouldrecallvirtually nothing oftheeventswhich precededtheassault

on the afternoon of December 20, 1993- hecouldrecallonly thataninmatein onecell,  he could

not recall which one, asked for a cell change.  When asked whether eitherof theinmatesinvolved

in the fight wasthe sameinmatewho askedfor the cell change,he saidhe could not remember.

After first stating that he could not recall entering defendant Harmon's office on the afternoon of

December20,1993,defendantMainzerrevisedhisanswertostate"Maybetotell himthataninmate

wouldn't - wanted a cell change."  He could not recall saying anything else to defendant Harmon.

Acceptingdefendant'sMainzer'stestimonyas to his work activities on the afternoon of

December20,1993,theCourtconcludesthathe knew of anexcessiverisk to plaintiff's safetyand

disregardedit.  Based on defendant Mainzer's testimony and the testimony of the inmates with

respectto theconductof Kirkland precedingandduringtheassault,theCourtfinds thatdefendant

Mainzer was deliberately indifferent to the danger faced by plaintiff.

In reachingthis conclusion,theCourtreliesin substantialparton Kirkland'sdemeanor on

thewitnessstand.  During his testimony, he washostileandbelligerent.  He spoke loudly and was

particularlyagitatedwhentestifyingaboutthefight with plaintiff andtheeventswhichprecededit.

His demeanoron thewitness stand was consistent with the descriptions given by plaintiff and the

inmate witnesses of Kirkland’s conduct on the afternoon of December 20, 1993.  Perhaps of most

significance,defendantHarmontestifiedthatif hehadobserved,or it hadbeenreportedto him,that

Kirkland wasbehavingon December20,1993as he behaved while testifying, defendant Harmon

would have concluded that there was an immediate threat of harm to plaintiff.
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VI.  CONCLUSION

For all theforegoing reasons, the Court finds in favor of the plaintiff, Donald Harris, and

againstthedefendant,CorrectionsOfficer JosephMainzer,in theamountof $3,500.00.  The Court

finds in favorof thedefendants,SergeantEarlHarmonandCorrectionsOfficer LawrenceZelenak,

and against the plaintiff.

An  appropriate Order follows.


